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QUESTIONS PRESENTED 





I. Was the seizure of the evidence herein from the home of the 
appellant in contravention of appellant's rights under the laws of the 
United States ? 


Il. Was the evidence seized by the police officers in the instant 
case of a purely evidentiary nature and not subject to seizure under 
any circumstances ? | 


Ill. Was the evidence seized by the police officers from appellant's 
home admissible as evidence against him at the trial? i 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED . . . 


STATEMENT OF ERRORS CLAIMED 


SUMMARY OF ARGUMENT... 


ARGUMENT: 


I. The Seizure Of The Evidence Herein From The Home 
Of Appellant Was In Contravention Of Appellant's 
Rights Under The Laws Of The United States . 


The Evidence Seized By The Police In The Instant 
Case Was Of A Purely Evidentiary Nature And Not 
Subject To Seizure Under Any Circumstances . 


CONCLUSION ° ° . * . ° ° ° ° 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,467 


JASPER J. MORRISON, 


v. 


UNITED STATES OF AMERICA, 


Appellee. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


The appellant was convicted in the United States District Court 
for the District of Columbia of violation of Title 22, Sections 3501 (a) 
and 3502. The District Court has jurisdiction under the provisions of 
Title 11, Section 306, of the District of Columbia Code (1951 Ed.). 
Jurisdiction of this Court is conferred by Title 28, Section'1291, of 
the United States Code. | 








2 
STATEMENT OF THE CASE 


On June 22, 1957, John Hobby, then ten years of age, residing at 
217 50th Street, N. E., Washington, D. C.,was visiting his grand- 
mother, Laura L. Ferrall at her home at 5019 Meade Street, N. E., 
Washington, D. C., approximately one mile away. At about 1:00 P.M., 
he left her home and shortly thereafter entered the home of the appel- 
lant herein, Jasper J. Morrison, who lives at 5037 Meade Street, 
N. E. While in the Morrison home, he was allegedly the subject of an 
act of sodomy by the appellant. In addition thereto, the appellant 
allegedly took indecent liberties with John Hobby. Sometime before 
4:00 of the same day, John Hobby returned to his grandmother's home 
and apparently told her of the incident. Mrs. Ferrall called her 
daughter, Mrs. Carolyn Hobby, the mother of John Hobby, who was 
visiting friends in the country. However, she did not at that time dis- 
close to her daughter any of the matter told to her by John Hobby. 
Sometime later in the day, at about 6:00 P.M., she did have a con- 
versation with John's mother at which time she told her of the incident. 


Mrs. Carolyn Hobby then called the Metropolitan Police Depart- 
ment and sometime thereafter, in response to her call, policemen 
came to her home at 217 50th Street, N. E. to investigate the case. 

’ Upon their arrival they were met by John Hobby who had returned from 
his grandmother's and who then related to the policemen details as to 
the incident in the home of the appellant. Mrs. Carolyn Hobby was not 
present at that time. The police then took John Hobby in their auto- 
mobile and drove to the address of the appellant and were advised by 
John Hobby's brother whom they met on the street nearby that the 
appellant was at home. 


The officers went to the front door and knocked several times, but 
received no answer. Whereupon, Officer Drass went to the rear base- 
ment entrance of the house and entered therein through a door opening 
which had been covered with a piece of plywood. Having secured 
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entrance to the basement of the premises, he went up the stairway and 
secured entrance to the first floor of the premises, again through a 
door opening that had been covered with a piece of plywood. : He then 
went to the front door which he unlocked and admitted his brother 
officer, together with John Hobby and John's brother. | 


A search was then conducted of the premises and a handkerchief 
was seized from one of the rooms and taken as evidence. The handker- 
chief upon examination was found to contain traces of male sperm. No 
one was in the premises at the time of the entry of the officers or the 
search thereof. However, on the following morning, other officers 
came to the premises and placed the appellant under arrest. 


At no time had the police obtained or attempted to obtain an 
arrest warrant or a search warrant for the premises 5037 Meade 
Street, N. E. wherein appellant resided. : 


Prior to trial appellant moved to suppress for use in evidence 
the handkerchief mentioned above which motion was denied. During the 
trial appellant objected to the introduction in evidence of the said 
handkerchief, which objection was overruled. Appellant was thereupon 
convicted on two counts, one involving the act of sodomy, the second 
involving a violation of the Miller Act. 





STATUTES INVOLVED 


Title 22, Section 3501 (a), D. C. Code: : 


“Any person who shall take, or attempt to take 

any immoral, improper, or indecent liberties 

with any child of either sex, under the age of 
sixteen years with the intent of arousing, appeal - 
ing to, or gratifying the lust or passions or ! 
sexual desires, either of such person or of such’ 
child, or of both such person and such child, or | 
who shall commit, or attempt to commit, any | 
lewd or lascivious act upon or with the body, or. 
any part or member thereof, of such child, with 


the intent of arousing, appealing to, or gratifying 
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the lust or passions or sexual desires, either 
of such person or of such child, or of both such 
person and such child shall be imprisoned in a 
penitentiary, not more than ten years." 


Title 22, Section 3502, D. C. Code: 


(a) Every person who shall be convicted of 
taking into his or her mouth or anus the sexual 
organ of any other person or animal, or who 
shall be convicted of placing his or her sexual 
organ in the mouth of anus of any other person 
of animal, or who shall be convicted of having 
carnal copulation in an opening of the body ex- 
cept sexual parts with another person, shall be 
fined not more than $1,000 or be imprisoned 
for a period not exceeding ten years. Any 
person convicted under this section of commit- 
ting such act with a person under the age of 
sixteen years shall be fined not more than 
$1,000 or be imprisoned for a period not ex- 
ceeding twenty years. And in any indictment 
for the commission of any of the acts, hereby 
declared to be offenses, it shall not be neces- 
sary to set forth the particular unnatural or 
perverted sexual practice with the commission 
of which the defendant may be charged, nor to 
set forth the particular manner in which said 
unnatural or perverted sexual practice was 
committed, but it shall be sufficient if the indict- 
ment set forth that the defendant committed a 
certain unnatural and perverted sexual practice 
with a person or animal, as the case may be: 
Provided, That the accused, on motion, shall be 
entitled 'to be furnished with a bill of particulars,set- 
tingforth the particular acts which constitute 
the offense charged. 

(b) Any penetration, however slight, is suffi- 
cent to complete the crime specified in this 
section. Proof of emission shall not be neces- 
sary. Lal 


Title 18, Section 2236, United States Code: 


“Searches without warrant: 

Whoever, being an officer, agent, or employee 
of the United States or any department or agency 
thereof, engaged in the enforcement of any law 
of the United States, searches any private 
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dwelling used and occupied as such dwelling 
without a warrant directing such search, or 
maliciously and without reasonable cause 
searches any other building or property with- 
out a search warrant, shall be fined for a first 
offense, not more than $1,000; and, for a sub- 
sequent offense, shall be fined not more than 
$1,000 or imprisoned not more than one year, 
or both. 


This section shall not apply to any person-- 

(a) serving a warrant of arrest; or, 

(b) arresting or attempting to arrest a 
person committing or attempting to commit 
an offense in his presence, or who has com- 
mitted or is suspected on reasonable seins 
of having committed a felony; or 

(c) making a search at the request or. 
invitation or with the consent of the occupant 
of the premises. 


STATEMENT OF ERRORS CLAIMED 


1. The Court erred in denying defendant's Motion to Suppress 
Evidence. : 


2. The Court erred in admitting as evidence the handkerchief 
taken from defendant's home: Government's Exhibit #1. 


SUMMARY OF ARGUMENT 


I. The evidence obtained by the police officers and admitted in 
evidence against appellant was obtained in violation of appellant's rights 
in that the search and seizure were unreasonable in the light of the 
Fourth Amendment to the United States Constitution and other laws of 
the United States. : 


Il. The evidence seized by the police officers was not subject to 
admission in evidence in that it consisted solely of evidentiary material. 

















ARGUMENT 


THE SEIZURE OF THE EVIDENCE HEREBY FRGM THE 

HOME OF APPELLANT WAS IN CONTRAVENTION OF 

APPELLANT'S RIGHTS UNDER THE LAWS OF THE 
UNITED STATES. 


It is the contention of the appellant in this Court as was his con- 
tention in the court below that there was no justifiable reason for the 
police to enter his home. Further, he contends that assuming such 
reason did at the onset exist, there was no justifiable reason for the 


seizure of the handkerchief at a time when the police knew the appellant 


was not in the premises and was not then subject to arrest by them. 


The appellant's position would seem to be greatly strengthened 
by the opinion of this Court in the case of Eugene Smith v. United 
States, No. 14,126, decided March 27, 1958, wherein this Court went 
into a somewhat lengthy dissertation on searches and seizures and in 
particular the basis for a seizure absent a search warrant. In that 
opinion, this Court looked with favor upon the language used by the 
Supreme Court in the case of Agnello v. United States, reported at 
269 U.S. 20. After briefly touching the facts in the Agnello case 


wherein there was a search and seizure not incident to an arrest, this 
Court said: 


"The Supreme Court reversed the case as to 
Agnelio because the search of Agnello's 
premises was not incident to the arrest..." 


"The Court pointed out further: 'While the 
question has never been directly decided by 
this Court, it has always been assumed that 
one’s house cannot lawfully be searched with- 
out a search warrant, except as an incident 


to a lawful arrest therein.‘ (Emphasis 
supplied by this Court.) . 


“a”: 


pd] 
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Further in the Smith opinion, this Court looked favorably upon its 
ruling in the case of Nueslein v. District of Columbia, 73 App. D.C. 85, 
wherein it was stated: 

"That is why the rule has grown up that in 
felony cases officers may enter a suspect's 
home upon probable cause to arrest him, 
and then conduct a search incidental to the 
arrest."' (Emphasis supplied. : 

Portions of the Agnello decision, supra, not mentioned in the 
Smith case, add further weight to appellant's contention. To further 
_ quote the Agnello decision: ! 





"Nor is belief, however well founded, that 

an article sought is concealed in a house 
sufficient to justify a search thereof without 

a warrant. Mere suspicion or hearsay that 
some sort of crime may have been committed 
in a house or that such house contains some | 
evidence that a crime has been committed is 
not sufficient justification for a search of it 
without a warrant." 


Obviously in the instant case when the police entered appellant's 
home they were acting upon hearsay and mere suspicion. | 





Further in the Agnello opinion, the Supreme Court, in dealing 
with a seizure comparable to that in the instant case, said: 
| 


"Save in certain cases as incident to arrest, ! 
there is no sanction in the decisions of the | 
courts, federal or state, for the search of 

a private dwelling house without a warrant." 


The Supreme Court of the United States in answer to a problem 
almost identical with that confronting this Court herein made the follow- 


ing observations: : 
"Is the secret taking or abstraction, without 
force, by a representative of any branch or 

subdivision of the government of the U.S., of | 
a paper writing of evidential value only belong- | 
ing to one suspected of crime and from the | 
house or office of such person--a violation of | 
the 4th Amendment ? 7 
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", . . Whether entrance to the home or office 
of a person suspected of crime be obtained by 
a representative of any branch or subdivision 
of the U. S. by stealth, or through social 
acquaintance, or in the guise of a business 
call, and whether the owner be present or 

not when he enters, any search and seizure 
subsequently made in his absence, falls within 
the scope of the prohibition of the 4th Amend- 
ment, and therefore the first question must be 
answered in the affirmative."" Gouled v. 
United States, 255 U.S. 298. ~ 


In the case of McDonald v. U. S., 335 U.S. 451, the Supreme 
Court of the United States again took occasion to comment upon searches 
of private dwellings without a search warrant: 


" , . . Where, as here, officers are not 
responding to an emergency, there must be 
compelling reasons to justify the absence of 

a search warrant. A search without a warrant 
demands exceptional circumstances, as we 
held in Johnson v. United States... " 

(333 U.S. 10, 68 S.Ct. 367, 92 L. Ed. 436) 


" , . . We cannot allow the constitutional 
barrier that protects the privacy of the 
individual to be hurdled so easily. Moreover, 
when we move to the scene of the crime, the 
reason for the absence of a search warrant is 
even less obvious." 


In further argument of the principles advanced by appellant, he 
can scarcely improve on the language used by this Court in the case of 
Accarino v. United States, 85 U.S. App. D.C. 394: 


" . . . Full discussion of search of a moving 
vehicle without a warrant is in Brinegar v. 
United States (1949), 338 U.S. I60, 695 S.Ct. 

» Gecided upon authority of Carroll v. 
United States (1925), 267 U.S. 132, 45 S.Ct. 

. 543, 39 A.L.R. 790, in which 
the distinction between search of a dwelling 
and search of a moving vehicle was emphasized. 
Practically since the beginning of the Govern- 
ment, the Court said, a necessary difference 
has been recognized. 
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" . . . In the course of the opinion in that 
case," (Agnello, supra) "the Court pointed 
out that ‘Congress has never passed an act 
purporting to authorize the search of a house 
without a warrant’; that, on the other hand, 
Congress has made it a criminal offense for 
any officer of the United States ‘engaged in 
the enforcement of any law to search a private 
dwelling house without a warrant directing 
such search’; that safeguards similar to the 
Fourth Amendment have been provided in the 
constitution of laws of every State; and that 
"We think there is no state statute authorizing 
the search of a house without a warrant.' 


"It seems to us clear that from the early days 

of the common law the breaking of doors to 

make an arrest without a warrant was lawful 

only if necessary. Indeed, there was a grave 

doubt among the great authorities that an 

officer had any power to break doors without 

a warrant. Care should be taken nowadays 

that expressions of opinion by those early 

writers in support of the existence of the 

power are not misconstrued as assertions of 

an unqualified power. A man in his own home 

has a right of privacy which he does not have 

when on the public street. That additional 

right imposes additional requirements upon 

the power of arrest. In District of Columbia v. | 

Little, 85 U.S. App. D. F. 

we said, 'We emphasize that no matter who the ! 

officer is or what his mission, a government 

official cannot invade a private home, unless 
a magistrate has authoriz im to do so or | 

(2) an immediate major crisis in the periseeuinee 

of duty affords neither time nor opportunity to 


apply to a magistrate. “(Emphasis supplied. ) 


Surely, the Government cannot contend in this case that the 
officer making the entry, search and seizure had been confronted with 


"an immediate major crisis in the performance of his duty. " 


" , . . Unless the necessities of the moment 
require that the officer break down a door, he © 
cannot do so without a warrant; and if in reason- 
able contemplation there is opportunity to get a’ 
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warrant, or the arrest could as well be made by 
some other method, the outer door to a dwelling 
cannot be broken to make an arrest without a 
warrant. The right to break open a door to make 
an arrest requires something more than the 
mere right to arrest. If nothing additional were 
required, a man's right to privacy in his home 
would be no more than his rights on the street; 
and the right to arrest without a warrant would 
be precisely the same as the right to arrest with 
a warrant. The law is otherwise." Accarino v. 


U. S., supra. 
The case of District of Columbia v. Little, supra, later affirmed 
by the Supreme Court, would seemingly be the final word on legality of 
any search made under circumstances in the instant case, and for that 





reason, it is cited herein at length: 


"Democratic government has distinguishing 
features. One of them is freedom of speech for 
the individual; another is freedom of religion. 
Another is the right of privacy of a home from 
intrusion by government officials. These char- 
acteristics are not mere hallmarks. They are 
the beams and pillars about which the structure 
was built and upon which it depends. If private 
homes are opened to the intrusion of government 
enforcement officials, at the wish of those 
officials, without the intervening mind and hand 
of a magistrate, one prop of the structure of our 
system is gone and an outstanding characteristic 
of another form of government will have been 
substituted. 


"When the Constitution prohibits unreasonable 
searches, it, of course, by implication, per- 
mits reasonable searches. But reasonableness 
without a warrant is adjudged solely by the ex- 
tremity of the circumstances of the moment and 
not by any general characteristic of the officer 
or his mission. If an officer is pursuing a felon 





who runs into a house and hides, the officer may e 
follow and arrest him. But this is because under a 
the exigencies of circumstances the law of pursuit a 

supersedes the eas to search. . . except for ta 
the most urgent of necessities, the question of 


reasonableness is for a magistrate and not for the 
enforcement officer. 
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" , . . The basic premise of the prohibition ! 
against searches was not protection against self- | 
incrimination; it was the common-law right of a | 
man to privacy in his home, a right which is one | 
of the indispensable ultimate essentials of our | 
concept of civilization. It was firmly established! 
in the common law as one of the bright features 
of the Anglo-Saxon contributions to human progress. 


" , . . The Fourth Amendment did not confer a’ 
right upon the people. It was a precautionary 
statement of a lack of federal governmental power, 
coupled with a rigidly restricted permission to | 
invade the existing right. The right guaranteed | 
was a right already belonging to the people. The; 
reason for the search warrant clause was that 
public interest required that personal privacy be | 
invadable for the detection of crime, and the ! 
Amendment provided the sole and only permissible 
process by which the right of privacy could be | 
invaded. 


" . . . We emphasize that no matter who the 
officer ‘is or what his mission, a government : 
official cannot invade a private home, unless (1) | 

a magistrate has authorized him to do so or (2) an 
immediate major crisis in the performance of duty 
affords neither time nor opportunity to apply to a 
magistrate. This right of privacy is not conditioned 
upon the objective, the prerogative or the stature of 
the intruding officer. 


" . . . To be certain that we have stated the = 
no broader than existing law, one had only to read 
the cases cited supra in footnote 5; indeed, the _ 
opinions in McDonald v. United States alone are | 
sufficient. Morton v. United States and Section 3053 
of Title 18 (new) of the United States Code Annotated 
are cited to support the proposition that an officer 
may enter any building if he has reasonable Sree 
to believe that a person therein has committed a 
felony. Neither citation supports the Scaroaition 
stated. The Morton case concern e use of evi- 
dence seized in a search which was incidental toa 
lawful arrest for first degree murder. This court, 
in a careful opinion by Judge Justin Miller, recited 
the facts which demonstrated that the arrest was 
made and was lawful and that the officers were ad- 
mitted without objection to the accused's quarters. 





i 
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Section 3053 of Title 18 of the United States Code 
makes neither mention of nor reference to 
searches. The historical fact is that the invasion 
of homes upon a suspicion on the part of a police 
officer alone, either that a felon was there or 
that a felony was being committed there, was one 
of the potent factors in the adoption of the prohib- 
itory rule of the common law and in its recitation 
in the Fou mendment. an oificer merely 
suspects that a felon is in a house is a precise 
example of a situation in which a warrant is re- 
quired, not of one in which a warrant need not be 
a °C 


“The District lays great stress upon the fact that 
there was a complaint, succinct and definite. But, 
so far as we know, the existence of a complaint has 
never been held to be a basis for dispensing with a 
search warrant. Quite the contrary, the fact of a 
complaint shows (1) that there is an identifiable 
informant who could be taken before a magistrate; 
(2) that the enforcement officers have no direct or 
personal knowledge of the alleged offense; and (3) 
that in all reasonable probability a search warrant 
would be procurable. These are reasons for getting 
a warrant, not for failing to get one. (Emphasis 
supplied. ) 


In view of the preceding authorities, it seems safe to state that 
the search of the private dwelling can be justified only by the "extremity 
of the circumstances of the moment and not by any general characteristic 
of the officer or his mission." That being true, let us examine the 
circumstances of the entry: Unquestionably a period of almost two hours 
elapsed from the time the alleged crime was first reported to the boy's 
grandmother until the time the police made their entrance. Unques- 
tionably, also, the police knew that they were entering the home of the 
appellant. No thought entered the minds of the police that the appellant 


might make an escape and flee the jurisdiction. There was, therefore, 
no compelling circumstance for the entry and subsequent search. 


In the lower court the police attempted to justify the entry and 
search on the fact that they were attempting to arrest the appellant. A 
moment's reflection, however, should suffice to show that the police 
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were actually conducting an investigation when they entered appellant's 
home. Bearing in mind the circumstances of the offense as related to 
the police by the complaining witness, there seems no doubt that had 
the appellant been home and had he been an invalid; a paraplegic; 
suffering from two broken arms; or in some other manner physically 
incapacitated, no arrest would have been made. Surely, if at the time 
of entry by the police officers, the house had been occupied by five or 
six other people who each told the police that he or she had been 
present for several hours and that nothing had happened in relation to 
the complaining witness or that the complaining witness had not been in 
the premises, then again no arrest would have been made. So, despite 
the testimony and perhaps the belief of the police officers that they 
were entering for the purpose of making an arrest, actually the entrance 
was for the purpose of an investigation. That being true, there would 
seem to be no possible grounds for sustaining the search herein. 


In this regard, it is significant that the police officers made no 
attempt to arrest appellant until the following morning at which time 
they came to his home and placed him under arrest. : 


Il. 


THE EVIDENCE SEIZED BY THE POLICE IN THE INSTANT : 
CASE WAS OF A PURELY EVIDENTIARY NATURE AND NOT 
SUBJECT TO SEIZURE UNDER ANY CIRCUMSTANCES. 


Assuming for the purpose of this argument that the entry into 
appellant's premises was justified and that the police were thereupon 
empowered to seize property from his premises, the legality of the 
seizure herein must still be denied. Through a long chain of cases the 
various federal courts and the United States Supreme Court have passed 
upon what matter may be seizé¢.. The Court has placed a very rigid bar 
between seizure of material which would be purely evidentiary in 
character and material which might be the instrument of crime, fruits 
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of crime, or property the possession of which is a crime, or articles 
which might assist the prisoner in escaping. Appellant respectfully 
submits that under no possible stretch of the imagination could the 
handkerchief herein be classified as other than "evidentiary material." 


It will be noted that the only part the handkerchief played in the matter « 
was that it was allegedly used by the appellant to cleanse himself some- * 
time after the crime was allegedly committed. That being true, it 

would seem to fall squarely within the case of Harris v. United States, a 


331 U.S. 145, and the many cases cited therein, wherein the Supreme 
Court held: 


"This court has frequently recognized the distinction ~ 
between merely evidentiary materials, on the one » 
hand, which may not be seized either under the 
authority of a search warrant or during the course 
of a search incident to arrest, and on the other hand, 


those objects which may validly be seized, including - 
the instrumentalities and means by which a crime is , 
committed, the fruits of crime such as stolen prop- 

erty, weapons by which escape of the person arrested a 


might be effected, and property the possession of 
which is a crime." 


CONCLUSION - 


It is respectfully submitted that the judgment of the District Court 
should be reversed. & 


JOHN T. BONNER, 


412 Fifth Street, N. W. 
Washington 1, D. C. er 


Attorney for Appellant 
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140 [Filed in Open Court Aug. 5, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled May 2, 1957, Sworn in on May 7, 1957 


The United States of America f Criminal No. 717-57 
v. : Grand Jury No. 840-57 
Jasper J. Morrison : Vio. 22 D.C.C. ant, 3502 


The Grand Jury charges: 

On or about June 22, 1957, within the District of Columbia, Jasper 
L. Morrison did take immoral, improper and indecent liberties with 
John W. Hobby, a male child under sixteen years of age, that is, about 
eleven years of age, with the intent of arousing, appealing to and grati- 
fying the lust, passions and sexual desires of the said Jasper J. Morrison. 
SECOND COUNT: 

On or about June 22, 1957, within the District of Columbia, Jasper 
J. Morrison committed a certain unnatural and perverted sexual practice 
with John W. Hobby, a male child under sixteen years of age, that is, 
about eleven years of age. 


/s/ Oliver Gasch ! 
Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 


/s/ Benjamin F. Castle 
Foreman. 


141 [Filed Aug. 8, 1957] 
PLEA OF DEFENDANT | 
On this 8th day of August, 1957, the defendant Jasper J. Morrison, 
appearing in proper person and, being arraigned in open Court upon the 








2 
indictment, the substance of the charge being stat] to him, pleads not 
guilty thereto. 
By direction of 


Edward A. Tamm 
Presiding Judge 
Criminal Court #1 


142 [Filed Dec. 23, 1957] 
MOTION TO SUPPRESS EVIDENCE 

Comes now defendant in the above-entitled cause by his attorney, 
John T. Bonner, and respectfully moves this Court to suppress certain 
evidence illegally seized by members of the Metropolitan Police Depart- 
ment when they entered his home at 5037 Mead Street, N. E. , Washington, 
D.C., on June 29, 1957, without a warrant of any kind, said evidence 
consisting in part of a handkerchief. That said search and seizure was in 
violation of defendant's rights under the Fourth Amendment to the Consti- 
tution of the United States. 

Defendant further moves the Court to suppress any statements 
made by him to members of the Metropolitan Police Department on June 
30, 1957, and in support of this motion refers the Court to his affidavit 
attached hereto and made a part hereof. 


/s/ John T. Bonner 
Attorney for Defendant 


[Filed April 18, 1958] 
EXCERPTS FROM TESTIMONY OF JOHN I. DRASS 
January 3, 1958. 
The above-entitled matter came on for hearing before the HONOR- 
ABLE EDWARD A. TAMM. 
APPEARANCES: 
On behalf of the Government: 





3 


JOSEPH HANNON, Esaq., | 
Assistant United States District Attorney 


On behalfof the defendant: 
JOHN BONNER, Esq. | 
78 JOHN I. DRASS | 
* ‘ 5 ok * 
DIRECT EX AMINATION 
BY MR. HANNON: 


* * ak * 





| 
Q. Onor about June 22, 1957, were you working out of No. 14? 
79 A. Yes, sir. : 
Q. Did you receive an assignment to investigate an alleged sodomy 
that had occurred at 5037 Meade Street, in the District of Columbia? 


A. Yes. 
* * * * | 
« Q. To whom did you speak? A. Well, we first received the call 


to 217 50th Street, Northeast, where we were met by one Jobn Hobby, 
a small boy. | 
Q. How oldishe, sir? A. I believe 10 years old at the time. 
And he and his brother met us at that address. : 





* * * * 
‘ Q. All right. A. And the complainant John told us that he had 
| gone over to his grandmother's house on Meade Street, fifty hundred 
4 block, and he had gone up to see the defendant who lives at 5037 Meade, 
’ 80 he is building a house there, it is under construction. 


Q. This defendant, Jasper Morrison? A. Yes, sir, that is correct. 
And that the defendant took him into the house, took him into the 
me bedroom, set him on the bed and, at which time the defendant took out 
» his penis and placed it in the boy's mouth, and after moving it several 
times removed it and reached a climax in a handkerchief which he then 

> threw on a couch. | 

The boy and his brother Clarence accompanied us. He told us he 
didn't know the address but he could show us the house. : 
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D.C., on June 29, 1957, without a warrant of any kind, said evidence 
consisting in part of a handkerchief. That said search and seizure was in 
violation of defendant's rights under the Fourth Amendment to the Consti- 
tution of the United States. 
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[Filed April 18, 1958] 
EXCERPTS FROM TESTIMONY OF JOHN I. DRASS 
January 3, 1958. 
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ABLE EDWARD A. TAMM. 
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On behalf of the Government: 
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JOSEPH HANNON, Esq., 
Assistant United States District Attorney 


On behalfof the defendant: 
JOHN BONNER, Esq. 
78 JOHN I. DRASS 
*x . * x *« 
| DIRECT EX AMINATION 
BY MR. HANNON: 


* ak * * | 
Q. On or about June 22, 1957, were you working out of No. 14? 
79 A. Yes, sir. 
Q. Did you receive an assignment to investigate an alleged sodomy 
that had occurred at 5037 Meade Street, in the District of Columbia ? 
A. Yes. : 
* * * * | 
Q. To whom did you speak? A. Well, we first received the call 
to 217 50th Street, Northeast, where we were met by one John Hobby, 
a small boy. 
Q. How oldishe, sir? A. I believe 10 years old at the time. 
And he and his brother met us at that address. 


* * * * 
~ Q. All right. A. And the complainant John told us that he had 
! gone over to his grandmother's house on Meade Street, fifty hundred 
* block, and he had gone up to see the defendant who lives at 5037 Meade, 
80 he is building a house there, it is under construction. 


Q. This defendant, Jasper Morrison? A. Yes, sir, that is correct. 

And that the defendant took him into the house, took him into the 

nm bedroom, set him on the bed and, at which time the defendant took out 

> his penis and placed it in the boy's mouth, and after moving it several 
times removed it and reached a climax in a handkerchief witch he then 

- threw on a couch. 





The boy and his brother Clarence accompanied us. He told us he 
didn't know the address but he could show us the house. 





é 
Q. Who said this? A. John. He and his brother Clarence ac- 
companied us over to Meade Street and pointed out the house where Mr. 


Morrison lived. 

Q. What house was that? A. That was 5037. 

Q. All right. A. We asked the boy if the defendant was in there 
and he said, "I believe he is," but he wasn't sure. 

Q. What time did the youngsters tell you this alleged offense had 
occurred? A. Around 4:00 o'clock. 

81 Q. What time was it that you arrived at the defendant's address, 
5037 Meade Street? A. I'd say between 5:30 and 5:40. 

Q. And I believe you told us the youngster told you he wasn't 
certain whether the defendant was in his house or not? A. That is cor- 
rect. And at that time another boy, later identified as the complainant's 
third brother, by the name of Michael, walked up to the scout car and, 
not knowing who he was, I asked him, and he identified himself as the 
complainant's brother who lives with his grandmother just two doors 
from the defendant's house. And we asked him if he knew if the defen- 
dant was in there and he said, "Yes, Iam sure he is."" He said, "I have 
been sitting on the porch and if he had left I would have seen him." 

So my partner and I walked up to the door, knocked on the door 
several times with no response. 

The boy still kept insisting that he was sure the defendant was in 
there but wouldn’t answer the door. 

So I walked around to the back of the house and in the basement. 
It was dug out but the basement was unfinished, and there was no door 
onthe basement. There was a large piece of plywood leaning against 
the opening. 

-Q. Was the house under construction? A. Yes, sir. 
82 . So looking for the defendant and believing he was there, I walked 
in through the opening and up the steps. 

I opened the front door and let my partner come in. We went 
through the house looking for the defendant. 


* * * * 








84 


-) i 

Q. What kind of a house is it? A. One story. There’ Bs I believe 
an unfinished attic in it, but no steps. | 

We looked through the house, searched all the closets, and could 
not find the defendant. | 

And then the young boy walked in to show us where the offense had 
taken place, and he took us to the rear bedroom on the first floor, and 
he showed us the bed where the defendant had sat him down and then he 
pointed to the couch which is right beside the bed and he said, "That is 
the handkerchief that the man wiped himself on, " at which time I picked 
up the handkerchief and wrapped it in a piece of paper which was lying 
there and took it to the precinct. 

After we came out of the house, the boy Michael, who | was at his 
grandmother's house, told us if he wasn't there, he said, he may possibly 
be in a truck, and gave us a description of the truck, which we flashed 
a lookout on over the air. | 


83 * * * * 


C ROSS-EXAMINATION 

BY MR. BONNER: ! 
Q. Who was the first boy who spoke to you? A. The complainant 
John. | 

Q. He told you this story about being in the house? A. Yes, sir. 

* * * * 

Q. All you had when you entered the house was the word of a 10- 
year-old boy. A. The 10-year-old boy and the other brother. 

Q. You mean Michael? A. That is correct. ! 

Q. Did Michael say he was in the house when the offense took 
place? A. No, sir. 

Q. As to the offense, the only information you had ab from the 
one 10-year-old boy? A. That is correct. : 

Q. You mentioned a piece of plywood being in this opening in the 
rear; did you have to shove that aside to get in? A. No, sir, it was 
leaning up, about a 30-degree angle. 

Q. You didn't have to move it? A. No, sir. 





6 
Q. Now, when you got into what was the basement and you 


started up the steps, wasn't there a door at the top of those steps? 
A. There was an opening for a door, with, likewise, a piece of plywood 
covering about half of it and it was not nailed, just leaning up against 
the door. 

* 2k * aK 

85 MR. HANNON: Your Honor, I have Officer Raby, whose testi- 

mony is cumulative. I will make him available to counsel. 

MR. BONNER: I have no wish to cross-examine. 

MR. HANNON: Also present in court are John, Clarence and 
Michael Hobby, the three youngsters mentioned. 

THE COURT: Mr. Bonner? 

MR. BONNER: I will rest on the government's case. 


* * * * 


143 [Filed Dec. 23, 1957] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 
Jasper J. Morrison, being first duly sworn on oath, deposes and 


says: 

That he is the defendant in the above-entitled cause and resides at <- 
0037 Mead Street, N.E., Washington, D.C. On information and belief, : 
he avers that on, to-wit, June 29, 1957, certain officers of the Metropoli- = 


tan Police Department entered his home at the above address without a 
warrant of any sort and made therein an illegal search. He further avers 
that at the time of the said illegal entry and search, the premises were 
unoccupied. He further avers that as a result of the said illegal search, A 
the said police officers, whose names are unknown to affiant, seized 4 
various properties including a handkerchief belonging to this defendant, ’ 
which handkerchief and properties are now in the possession of the = 
Metropolitan Police Department for use in evidence against him in the 

trial of this cause. He further avers that at no time has he consented to 

the said search of the aforementioned premises or seizure of any prop- 

erty therein including said handkerchief. 


a  eeeEeEeEeEeOeOeewere em 


7 | 
Defendant avers that on, to-wit, June 30,1957, at about 6:30 A. M. 
he was arrested without a warrant at his home on Mead Street, N.E., 
and taken to No. 14 Precinct. He was held in custody at No. 14 Precinct 
until about 11:00 A.M., at which time he was taken to the Headquarters 
of the Sex Squad located in the Municipal Center Building, 3rd and C 
Streets, N.W., Washington, D.C., and interrogated in that room for 
approximately two hours. He arrived at the Municipal Centér Building 
144 at about 11:20 A.M. At that time he was not taken before the 
United States Commissioner or Police Court but was in fact constantly 
interrogated by members of the Metropolitan Police Department. During 
said interrogation, defendant made certain statements which may be 
harmful to him. Defendant was finally permitted to call a bondsman at 
about 1:30 P. M. 7 
/s/ Jasper J. Morrison! 
[JURAT, dated Dec. 11, 1957. ] 


145 [Filed Jan. 13, 1958] 
MEMORANDUM OPINION } 
The defendant moves to suppress evidence in this case upon the 
ground that officers of the Metropolitan Police Department illegally en- 





tered his home without a warrant of any kind and seized the evidence 
consisting of a handkerchief as a result of this entry. The Court has 
conducted a hearing upon this motion and has heard testimony from the 
officer who entered the defendant's home and seized the handkerchief. 
The testimony discloses that the officers had received information from 
the complaining witness that the crime of sodomy had been committed a 
short time prior thereto and accompanied the complaining witness to the 
alleged scene of the crime. There, they were told that the defendant was 
within the house, and the police knocked on the door but received no 
response. A brother of the complaining witness who was stationed out- 
side the defendant's house at the time the police officers arrived, in- 
formed the police officers that the defendant was within the house. 
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Thereafter, one of the officers proceeded to the rear of the house--the 
construction of which had not been completed--and entered through a 
basement doorway upon which no door had been erected and went to the 
first floor of the house--again without opening a door. This officer pro- 
ceeded to the front door of the house which he unlocked and admitted his 

| fellow officer. A search of the house disclosed that the defendant was not 
therein, but the handkerchief identified by the complaining witness was 
seized by the officers and is being retained as evidence. 

146 In spite of some testimony indicating that the residence of the 
defendant was under construction, it appears that the defendant was 
actually residing therein and that consequently the house constitutes 
his dwelling for all legal purposes. 

The Court is of the opinion that the principles in the case of 
Brinegar v. U.S., 338 U.S. 160, govern this situation. In that case, the 
Supreme Court in commenting on probable cause says: "In dealing with 
probable cause however, as the very name implies, we deal with prob- 
abilities. These are not technical ; they are factual and practical con- 
siderations of everyday life on which reasonable and prudent men, not 
legal technicians, act.'' The officers had received information that a 
felony had been recently committed. Their informants, including the vic- 
tim of the sodomy offense, led them to the place where the crime was 
committed and advised them that the perpetrator of the crime was therein. 
The officers, after knocking on the door and receiving no response, acted 
as men of reasonable prudence in assuming that the defendant was in the 
house and acted properly in entering the house. The entry being proper 





under the circumstances, it follows that the seizure of the identified evi- 


dence was proper, and the motion to suppress must be denied. * 
/s/ Edward A. Tamm : 

JUDGE - 

Dated: 1/13/58. . 


[Filed Feb. 10, 1958] | 
89 Thursday, February 6, 1958. 

The above-entitled cause came on for trial before the HON. 
LUTHER W. YOUNGDAHL, a judge in the United States District Court, 
and a jury, at 2:35 o’clock p.m. | 

APPEARANCES: 


JOSEPH M. HANNON, Esq., 
Assistant U. S. Attorney, 
for the Government. 


JOHN BONNER, Esq., 
JAMES MITCHELL JONES, Esq., 
for the defendant. 


* * * * 
96 JOHN WILLIAM HOBBY 
* * * * 


BY THE COURT: 7 
Q. Howoldare you? A. Eleven. ! 
* * * * 
97 THE COURT: All right, go ahead. 
DIRECT EXAMINATION 
BY MR. HANNON: 


ca * * * 


Q. And, John, where do you live? A. 217 - 50th Street, Northeast. 
* * *x * 
Q. Do you know a man named Jasper Morrison? A. Yes. 
Q. Do you see him in court this afternoon? A. Yes. 
* * * * 
98 MR. HANNON: May the record show that he has identified the 
defendant, Your Honor? 7 
THE COURT: It may so indicate. | 
BY MR. HANNON: : 
Q. John, how long have you known Jasper Morrison? A. For 
about two years. ! 


| 
Q. Do you know where he lives? A. I know where he lives, but 


I don't know his address. i 
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Q. What street does he live on? A. He lives on Meade Street, 
Northeast. 
Q. Do you know anybody else that lives on Meade Street? A. Yes. 
Q. Who? A. My grandmother. 
Q. And where does your grandmother live with respect to where 


this man lives? A. She lives on 5019; she lives one house over from him. 


Q. When did you first meet Jasper Morrison? A. In 1955. 


* * * 3 
99 Q. All right. Now, do you remember Saturday, June 22, 1957? 
A. Yes 
Q. Did you see the defendant, Jasper Morrison, on that day? 
A. Yes. 
cs * oe * 


Q. How did you come to go into his house? A. Well, my grand- 
mother, she sent me to the store. So I usually stopped by and asked 
him, "Do you want anything from the store?" So he told me to come in 

100 and wait. He was downstairs ironing. So he told me. 

* me * * 

Q. All right. What happened at that time? A. Then I asked him 
when was he going to put this cement on his basement floor, and he told 
me that he was sick and he couldn't get around and do it. 

me * * * 

Q. After that conversation, what did you and he do, if anything? 
A. Then we went upstairs. And then he forgot to put out the light, and I 


101 told him that he was to put out the light. So he went back and 
turned if off. 
x * * * 


Q. All right. What happened after he turned the light on the base- 
ment off? A. Well, I went upstairs and he started to getting ready. And 
then he was shining his shoes. And he had took his sock and shined his 
shoe. 

Q. All right. What did he do after that? A. Well, after he did 
that, then he locked the door, and he started pulling down the windows. 





11 
Q. What door did he lock? A. The front door. | 
Q. All right. And then he started pulling down the windows ? 


Q. All right. What happened after he pulled down the windows ? 
* * * * 

A. He took and grabbed me. 

Q. He grabbed you? A. Yes. ! 

Q. All right. Now, when he grabbed you, how was he dressed? 
A 


102 He grabbed me by my arms, both of my arms. 


© 


No. At the time that he grabbed you, how was he dressed? 
A. He didn't have on no pants, andhe hadonaT-shirt. 
Q. And he only had a T-shirt on? A. Yes. 
* * * cs 
103 Q. Did he say anything when he grabbed you? A. Yes. He told 
me to come on, andI told him to stop that, that my mother would find 
out, and I told him not to do it. And he kept on forcing me and pulling 
me, and I told him to stop, but he kept on. 
* * * * ! 
104 Q. All right. While he had a hold of you, did he do — else 
to you? A. Yes. : 
Q. What else did he do? A. He stuck his penis in my mouth. 
* * * * 
Q. Allright. Now, how did he get his penis into your mouth ? 
A. Well, he told me to open it, if I didn't open it, well, he would do 
something. 
Q. Did he say what he would do to you? A. No, he did i 
* * * * 
105 Q. Did he say anything about kissing? A. Yes. | 
Q. What was it that he said about kissing? A. Well, he told me 
to kiss his penis, andI told him no. So he told me to take out mine. And 
I told him no. He told me that I had a cute one, and he kept pulling down 
my zipper. I told him to let go. 


* * * * | 


1 
| 
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Q. Did anything happen with his penis? A. Yes. 


106 Q. What happened with his penis? A. Well, something came out, . 
and he put it on that handkerchief, and then he threw it on the couch. 4 
* * * * 


Q. Well, did you tell us that there came a time that he looked at 
your penis? A. Yes. | 


Q. When did he do that to you, John? A. That was before he < 
took out his penis. 
Q. Before he took out his penis? A. Yes. * 


Q. All right. Now, when he did that to you, how did he do that? 
A. Well, he started zipping down my pants, and I told him to stop, and 
he kept on doing it. 
Q. And did he zip your pants down? A. Yes. 
Q. And after he zipped your pants down, did he touch you anywhere? 
A. No, I wouldn't let him. 
Q. Well, can you tell us whether or not he saw your penis? A. 
107 He saw it. 
Q. And when he saw it, did he say anything? A. No, he didn't, 
because I zipped my pants back up. , 
Q. Did he at any time touch you on the penis? A. No. J 
* * * * 
Q. He told you what? A. He told me to go home; and after it * 


happened, I ran out the door and picked up my bottles and ran and told 
my grandmother. 


* * * * 


Q. All right. Now, when you went home, did you see your grand- 


mother? A. Yes. « 
Q. How long did it take you to get home, John? A. It didn't even ss 
take a minute. ss 


Q. And you just went next door to where your grandmother lived? 
A. Yes. 


* * * * 


Q. Did you tell her what had happened to you? A. Yes. 
x x * * 
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108 Q. On June 22, the day that this happened, did the police come by 
your house? A. Yes. | 
Q. Now, was that your house where you and your mother lived or 





your grandmother's house? A. Where me and my mother lives. 

Q. When they came by the house, did you go anywhere with them ? 
A. Yes. ! 

Q@. Where did you go with them? A. Well, I went to his house. 


| 


Q. Did you show the police where he lived? A. Yes. ! 


109 Q. All right. What time was it that you went up to his house with 
the police? A. It was around about six. ! 
* * * a 
CROSS EXAMINATION 


BY MR. JONES: | 
Q. Son, did you tell the police what happened to you? A. Yes. 


* * * *x 


Q. Did they make a written statement and ask you to sign it? 
* ae * * 
110 Q. Read it over and see if there is anything you don't understand 
now. : 
(The witness read Defendant's Exhibit No. 1 for identification. ) 
THE COURT: Are you through reading it? | 
THE WITNESS: Yes. 
BY MR. JONES: 


Q. Do you understand what it says, Son? A. Yes. 
Q. Is all this true? A. Yes. 
Q. Whatit says here? A. Yes. 
111 * * * * 2 
Q. All right. Where did you wait? A. Well, he was ironing his 


pants, and he told me to come on downstairs with him. | 
Q. How long did you wait downstairs? A. Until he got finished 
ironing his pants. | 


Q. About how long was that? A. I don't remember how long it was. 
* ae * * 3 
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112 Q. That didn't happen. What happened after he finished ironing 
his trousers? A. Well, we went upstairs. 
Q. Which room did you go into upstairs? A. Well, we went into 
the bedroom on the front. 


cd * * cs 


Q. Had he told you then what he wanted you to get from the store? 


113 A. Well, no. I was waiting for him, but then he started shining 
his shoes. 
* * * * 
114 Q. Did he change his trousers in there with you? A. No. 


Q. Where did he change his trousers? A. In the back bedroom. 


Q. Where were you when he was in the back bedroom? A. I was 
in the front bedroom. 
* * * * 

115 Q. When did he take those off his arm and put them on his person? 
A. Well, he went in the bedroom and he took his, the pants he had on 
first, he took them off and he put on his blue ones, and he came in back 
to the room I was in and he shined his shoes. 

ae 2k * * 
Q. And what were you waiting for then? A. I was waiting for him 
to tell me what he wanted from the store. 

116 me * * * 

Q. Now, after he finished shining his shoes, did he put them on? 
A. No. He left them and he went back in the back room. 


* * * * 


Q. How long was he gone that time? A. Well, it wasn't over a 
minute. 
* oe * * 
117 Q. When he came back from the back bedroom the second time, 
did he have his shoes on? A. No. 
Q. Did he have his trousers on? A. No. He just had his socks on. 
Q. Nothing on but his socks? A. That is right, and a T-shirt. 


ad bd * * 


15 | 
Q. And is that when you say he grabbed you? A. Yes. 
* * * * | 
118 REDIRECT EXAMINATION | 
BY MR. HANNON: | 
Q. John, where did this happen? What bedroom were you in when 
it happened? A. The back. | 
Q. In the back bedroom? A. Yes. ; 
Q. Now, when did you go into the back bedroom? A. When he 
took me by my arms and pulled me in there. ! 





Q. All right. Now, how was he dressed when he took a hold of 
you by your arms? A. Well, he had just his T-shirt and socks on. 

* * * * 

49 STATEMENT OF JOHN WILLIAM HOBBY READ TO JURY. 

MR. HANNON: Ladies and gentlemen of the jury, this is Govern- ° 
ment's Exhibit No. 1, which has been admitted into evidence. 

At this time the Government would like to read it to you. 

It is captioned: | 

"Office of the Sex Squad | 

Metropolitan Police Department i 

Washington, D. C. : 

50 June 23, 1957 

Time: 10:07 A.M. : 

Re: Alleged Sodomy (oral) committed against John William 
Hobby, colored, 10 yrs. of 217 50th St. N.E. #12, occurring about 
4:00 P.M. on June 22, 1957 at 50837 Meade St. N.E. by Jasper 
Morrison, colored, 54 yrs. of 5037 Meade St. N.E. : 

Statement of the complainant, John William Hobby, colored, 
10 yrs. born July 4, 1946, in D.C. to Clarence and Carolyn Hobby. 
At present, complainant lives with his mother, Carolyn Hobby at 
217 50th St. N.E. #12, LU 4-8896. Statement taken in the office of 
the Sex Squad in the presence of Det. Joyce Plath. ! 





| 
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STATEMENT: 
"About 12:00 noon on Saturday, June 22, 1957 I went over to my grand- 
mother's on Meade St. N.E. I stayed over to my grandmother's until 
about 4:00 P. M. and then she gave me some bottles to take to the store. 
I went over to Jasper Morrison's house then and knocked on the door. 
I knew Jasper from before, when I saw him building a house. I asked 
him yesterday did he want anything from the store. He said come on in 
o1 and wait. He went downstairs in the basement and I went down 
with him. He was ironing this pair of blue pants and a shirt. He 
finished his ironing and I was talking with him. I asked him when was 
he going to finish putting the cement on his basement floor and he said 
he hadn't had time, he had been sick. Then he went upstairs and I was 
standing downstairs. He left the light on downstairs and I asked him 
was he going to leave the light on. He came back downstairs and cut the 
light off and then we both went upstairs. He went up in the dining room 
and took his socks and shined his shoes and then he grabbed me. I 
asked him what he was going to do and he said, you wait and see. Then 
he pulled his pants down while he still had ahold of my arm. He put 
his private in my mouth and after a little while, he took his private out 
of my mouth and some yellowish stuff came out of it. He tooka handker- 
chief and wiped it off and threw the handkerchief away. Then he pulled 
my pants down and took my private out. He told me I had a cute one. 
52 He held me by my arm and took me in the next room, the front 
room. Then he let me go and told me to go home. I picked up my 
bottles and ran to my grandmother's. WhenI was running, I yelled 
back to Jasper that I was going to tell my father. WhenI got over to 
my grandmother's I told her what had happened. She called my mother 
on the phone and told her about it. Then my mother called the police. 
This man has never bothered me before. He has given me money be- 
fore for going to the store for him. 
I am in the 5th grade in school and I can read and write. I have read 
the above statement out loud to my mother and it is all true and correct, 


just like it‘happened. 


/s/ John William Hobby 
WITNESSES: John William ‘alibi 


/s/ Carolyn Hobby 
Mrs. Carolyn Hobby 


Typed by Det. Joyce Plath 
Finished: 10:30 A.M." 
That concludes the statement, ladies and gentlemen. 
[Filed April 18, 1958] 00 
LAURA L. FERRALL 
3 ae 
DIRECT EXAMINATION | 
BY MR. HANNON: | 
‘A. Well, my name is Laura L. Ferrall, and the residence is on 


5019 Meade Street, Northeast. 

* * a * ! 

Q. Now, Mrs. Ferrall, do you know John Hobby ? A. Yes. That 
is my grandson. | 

* * oK eK . * 


Q. Now, where does he live, Mrs. Ferralj]? A. Well, there is 


five of them and all of them was born at myhome. So they all call me 


Mama and always come there. ! 

But John Hobby lives 217 Lincoln Heights on 50th Street. 

Q. And how far is that from your house? A. Well, that is quite a 
little bit of a step to walk. 

Q. Is ita mile or longer, further? A. I guess that is a little over 
a mile. ! 

* * % * | 

Q. Mrs. Ferrall, do you know a man named Jasper Morrison? 
A. Well, I know him after he moved there. My husband told me who he 
was but I never knew him at first. : 


aK * * ' : 


| 
i 
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Q. How close to you does he live? A. He just live about one 
house from me. 
3K ad * * 

6 Q. All right. Now, Mrs. Ferrall, I direct your attention to the 
day of June 22nd, 1957, and I will ask you whether on that day your 
grandson, John Hobby, was visiting you at your house on Meade Street? 
A. Yes, he was. 

5d * od * 
Q. AU right. Now, on this day, June 22nd, 1957, did there come 
a time that you sent him to the store? A. Yes, sir, I did. 

7 Q. What time was that? A. Well, when I sent Johnny out to the 

store I guess it was about one o'clock because it was after twelve 

because he kept saying to me, '"Mama, when you going to give me some- 
thing to eat?" 


I said, "After you go to the store and come back I will feed you then." 

* * * * 

Q. Well, how long was he gone, Mrs. Ferrall, as best you 
remember? A. Well, when I got Johnny back it must have been around 
about -- I know it was after three -- close on to four when he came back. 

Q. Now, when he came back did he have anything with him? 

A. No, but he looked like he was in, in distress, like a bear had 
frightened him. That's what it looked like. 


* * * * 


Q. All right. Now, did he tell you something at that time? 
aK aK * * 
THE WITNESS: Yes, he did. 
BY MR. HANNON: 
Q. Now, how long was it after he came into the house tiat he told 
you this? A. Well, he came right to me. 
* * aK * 
THE WITNESS: Now, you want to know what I did after he told me? 
THE COURT: Yes. 
BY MR. HANNON: 
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Q. Yes. A. Well, his grandfather was out in the yard. I grabbed 
10 him by the hand. I carried him on out there because I was all 
filled up just that quick when he told me. : 

* * *x * * ! 

Q. All right. Now, where was his mother, if you know, at that 
time? A. Well, his mother had told me that she was going to the 
country to get some vegetables in the country. : 

* * * * * 

Q. Did there come a time that you telephoned his mother? A. 
Well, around about -- around about six o'clock I went to call her. 

Q. And did you call her? A. Yes, I did. | 

Q. All right. Now, at the time that you called her you spoke to 
her on the telephone. 

11 Is that correct? A. That is right. 

Q. And you spoke to her on the telephone. 

Tell us whether or not you told his mother what John: had told you 
earlier. You can answer that yes or no. A. No, I didn't tell her. 

Q. You did not tell her -- A. No. | 


Q. -- at that time? A. No, I did not speak that over the phone. 
Q. Did there come a time that you saw his mother after you talked 
to her on the telephone? A. Well, I saw her -- it was then either late 


Saturday night -- this happened on Saturday. Either late Saturday night 
or Sunday morning. 


It was either one of them days that I seen her. | 

Q. Well, do you recall whether or not you told his mother what 
had happened or what John had told you? A. Well, I told you that I did 
not speak it over the phone. I didn't. I -- and when she came to see 
me she says, "I think that is an awful thing". | 


* * x 


CAROLYN HOBBY 
* 
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13 DIRECT EXAMINATION 
BY MR. HANNON: 
* * * * * 
Q. Tell us your name. A. Oh. My name is Mrs.Carolyn Hobby. 
14 Q. Where do you live? A. 217 50th Street, Northeast. 
Q. Do you know John Hobby? A. That is my son. 
* aK * * * 
Q. Now, on June 22nd, 1957, Mrs. Hobby, where was John? 
A. John was at his grandmother's house. 
a ae x * sd 
Q. And where were you that day? A. I was in the country that 
day. 
Q. Now, what time, Mrs. Hobby, did you come back from the 
country? A. I got home at about six o'clock. 
Q. All right. On or about that time did you receive a telephone 
call? A. Yes, I did. 
Q. And who called you, Mrs. Hobby? A. My mother called me. 


* * *x * * 
15 Q. What is her name? A. Mrs. Laura Ferrall. 
* * * * * 


Q. Did you have a conversation with her after she called you? 
A. Well, she called me and told me what had -- 

Q. Now, you must not tell us what she told you. But you did talk 
to her? A. Yes, I did. 

Q. At that time? And as best you know, it was what time? A. 
Six o'clock. 

Q. After you talked to your mother on the telephone at that time 
did you do anything as a result of the conversation that you had with her? 
A. Icalled No. 14 Precinct. 

Q. And did there come a time that the police officers from No. 
14 came to your home? A. They came to my home when I was at the 
store, because after I made the call I went out to go to the grocery store. 


Q. Ali right. What time did you come back from the grocery store? 
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16 A. It must have been about -- no, later than 7:30. 
Q. What time did the officers get to your house? A. Well, my 
son tells me the officers came about, oh, ten or fifteen minutes after I 
had left. | 
Q. So that when the officers came the first time you were not there? 
No. 


* * 


JOHN E. DRASS 
* * * 
DIRECT EXAMINATION 
BY MR. HANNON: 


Q. Officer, your name is John E. Drass? A. That is correct. 
* * * * * 


Q. And you are a member of the Metropolitan Police Department 
of the District of Columbia, sir? A, That is right. 
Q. And to what precinct are you attached? A. 14th Precinct. 


18 * * * * * 


Q. Idirect your attention, Officer Drass, to the date of June 22nd, 
1957, and ask you whether you received a call sometime in the early 
evening of that day to respond to 217 50th Street, Northeast, here in the 
District of Columbia? A. Yes, sir, I did. 3 

Q. And did you go to that address, sir? A.. Yes, sir. 

Q. All right. Now, when you arrived did you have occasion to 
talk to anybody ? A. Yes, sir. 


Q. To whom did you speak? A. Talked to a young boy by the 
name of John Hobby. | 

Q. All right. Now, after you had your conversation with him will 
you tell us what, if anything, you did? A. Well, after the -- we had our 
conversation with him, put he and his brother -- his older brother ~- 
into the scout car and went around on Meade Street, Northeast. 

5027 I believe is the address, and -- i 


sd * * * 
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19 . Q. What happened when you got over to Meade Street, Northeast? 
A. Well, we pulled up in front of the address. Officer Rabe and myself 
got out of the car. At that time a third boy came up, John's older brother. 

* * ue * * 

Q. Did anybody show you, sir, where that house was? A. Yes, 
sir. John Hobby showed us where it was. 

* * * * * 

Q. All right. 

What happened at that time? A. That is the residence where Mr. 
Morrison, the defendant, lives and the house is -- is partially under 
construction. 

On information that the defendant was in the house-- 

20 * * as a * 

Q. What time was it when you got there? A. I would say it was 
about, maybe, 5:45. 5:45. 

Q. All right. A. We went up and knocked on the door. 

Q. What door was that? A. The front door. Knocked, I would 
say, two, three, maybe, four times. No response. 

So I went around to the back door and, like I say, the house was 
under construction and there was a piece of -- sheet of plywood leaning 
up against the basement in the rear of the house. 

I walked through there and up the steps to the first floor. 

MR. BONNER: Now, pardon me, Officer. 

At this point, if the Court please, we enter an objection to any 
further testimony by this Officer as to what he did after he made the en- 
trance. 

THE COURT: Well, I assume this objection goes to the suppres- 
sion of the evidence concerning which there was a hearing. 

21 Is that right? 
* * od * *x 
23 THE COURT: Well, at any rate, you may have your objection to 
any of this line of testimony. You are renewing your objection, I take it? 
MR. BONNER: Yes, sir. 


23 | 

THE COURT: On the ground that this evidence should have been 
suppressed and should not be received in this case? | 

MR. BONNER: And that in the sense that it was not, that you 
should do it now. | 

THE COURT: Well, you are asking me to do it? | 

MR. BONNER: Yes, your Honor. And that goes to everything to 
what they saw and did after they entered the house. 

THE COURT: Oh. 

MR. BONNER: Everything they saw. 

THE COURT: Surely. 

MR. BONNER: And I take it Iam overruled? 

THE COURT: Yes. 

* : * * * * 

BY MR. HANNON: | 

Q. Officer Drass, I believe you told us that you removed a piece 

of plywood and you went in through an open basement door. : 
24 Is that correct? A. That is correct. 

Q. All right. What did you do after that? A. I went up the steps 
leading from the basement to the first floor. At the top of the steps was 
another sheet of plywood leaning against the opening, where the door 
would normally be. : 

I walked between that and onto the first floor. : 

Q. Did you have to move that piece of plywood at all? A. That 
one, no, sir. I went onto the first floor and I immediately walked to the 
front door and opened the door and let my partner, Officer ia in. 

* * * * *x | 

Q. You went in the front door and you let Officer Rabe in. 

Is that correct? A. That is correct. 

Q. Was the front door locked or not? A. Yes, sir, the front door 

25 was locked. ! 

Q. When Officer Rabe came in did somebody else come in with 

him? A. About, maybe, thirty seconds to a minute later the three 


boys came in. 
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Q. All right. Now, was John Hobby one of the boys? A. Yes, sir. 

Q. What, if anything, did you and Officer Rabe do after he came 
into the house? A. Well, we -- while he was coming in we were -- 
Officer Rabe and myself were searching the house for the occupant. 

Q. Named the defendant, Morrison? 

Is that what -- A. Yes, sir, that is correct. 

Q. All right. A. And we searched the entire house, closets and 
everything, and could not find him. And at that point the -- we went into 
the bedroom in the rear of the house and I recovered a handkerchief 
from the couch. 

Q. All right. Now, when you went into the bedroom, the back 
bedroom, who was with you? A. Officer Rabe and the three boys. 

Q. Ali right. Now, what drew your attention -- what, if anything, 
drew your attention to this handkerchief that you spoke of? A. Well, the 
26 handkerchief was what the boy had told us had been used-- 

* * * * * 

Q. You saw the handkerchief, did you not? A. Yes, sir. 

Q. What, if anything, caused you to pay attention to the handker- 
chief? A. It was pointed out to us. 

Q. All right. Who pointed the handkerchief out? A. John Hobby. 

Q. John Hobby, and after he pointed it out what, if anything, did 
you do with the handkerchief? A. I picked it up and wrapped it ina 
piece of -- in newspaper, took it to 14th Precinct where I marked it. 
It’s got an ink blot about the size of a quarter or a half dollar in one of 
the corners. 

Q. All right. After you got it to the precinct did there come a 
time that you turned it over to. somebody at a later date? A. Yes, sir. 
At the precinct, after it was marked, it was put on the property book 
and I put it in an envelope and put it in my locker at the precinct under 
27 lock and key and that was on a Saturday. 

* 5 atk xe xe 

Q. I show, you, sir, what has been marked as Government's 
Exhibit No. 1 and I will ask you if you will examine it? 
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‘Can you identify that, Officer Drass? A. Yes, sir. ! 

Q. Whatis it, sir? A. That is the handkerchief that I recovered 
from Mr. Morrison's house and that I marked in the precinct. 

Q. And you say it was on the studio couch. | 

Is that correct? A. It was onacouch. I wouldn't know whether 

it would be a studio couch or a day-bed type or what it was, but it 
was a couch. 

ca * cd 

CROSS-EXAMINATION | 
BY MR. BONNER: 7 

Q. Officer, for the record, did you have a warrant when you went 
in there? A. No, sir, I did not. : 

* * * * * 

MR. HANNON: Ladies and gentlemen of the jury: It has been 
stipulated or agreed between the defendant and his counsel and the 
Government that this handkerchief which has been marked as Govern- 
ment's Exhibit No. 1 for identification, which the testimony has indicated 
was recovered from this defendant's house in the back bedroom, was 

turned over to a chemist of the Federal Bureau of Investigation by 
Officer George Wolfgang, and at the time that it was turned over to the 
chemist of the Federal Bureau of Investigation it was in the same condi- 


tion as it was when the police officer, Officer Drass, recovered it from 
this defendant's house in the back bedroom; ! 
And that if the chemist for the Federal Bureau of tnvebstization 


were here to testify in this case, that he would tell you that he has made 
a chemical analysis of the substance contained in this handkerchief, and 
that it is his conclusion that this handkerchief contains male | ae, 
the male spermatozoa from a male human being. ‘ 

Thank you. : 

THE COURT: You are offering that in evidence ? | 

MR. HANNON: I offer it, the handkerchief, into evidence, your 
Honor. 

THE COURT: It will be received. 
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(Thereupon the article heretofore indicated 
as Government's Exhibit No. 1 for identi- 
fication was received in evidence. ) 


MR. HANNON: That concludes the Government's case. 
* * * * * 

47 MR. BONNER: May it please your Honor, I have a statement that 
the United States Attorney furnished me in accordance with your order 
which has been identified by the young man as Defense Exhibit No. 1. 

I would like at this time to introduce this statement in evidence. 
(Thereupon the document was shown to counsel. ) 
THE COURT: All right. It will be received. 


(Thereupon the document heretofore 
marked as Defendant's Exhibit No. 1 
for identification was recieved in 
evidence. ) 


THE COURT: I assume, not hearing any objection, -- 
MR. HANNON: Oh, I have no objection, your Honor. 
MR. BONNER: We have signals back and forth, Judge. 


With that, if the Court please, the defendant rests his case. 
48 x ae me * sd 


148 [Filed Feb. 11, 1958] 

On this 1ith day of February, 1958, came again the parties afore- 
said, in manner as aforesaid, the same jury and alternate jurors as 
aforesaid; whereupon the jury is charged, the alternate juror is dis- 
charged; Jury accommodations ordered and issued; whereupon the jury 
upon their oath find the defendant guilty as indicted. 

The case is referred to the Probation Officer of the Court and the = 
defendant is committed to the District of Columbia Jail. Comm. issued. 

By direction of 


Luther W. Youngdahl 
Presiding Judge 
Criminal Court #1 
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[Filed March 26, 1958] 
JUDGMENT AND COMMITMENT : 
On this 26th day of March, 1958 came the attorney for the govern- 


ment and the defendant appeared in person and by counsel, i T. 
: 


Bonner, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Sections 3501a and 3502, Title 22 of the D.C. Code as charged and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 


trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years on count 
one; Four (4) years to Twelve (12) years on count two; said sentences 
by the counts to run concurrently. | 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge 


[Filed April 1, 1958] 
NOTICE OF APPEAL 
The name and address of the appellant is: 


Jasper J. Morrison 
5037 Mead Street, N.E. 
Washington, D. C. 


The appellant's attorney is: 


John T. Bonner 
412 Fifth Street, N. W. 
Washington 1, D. C. 
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3. Appellant was convicted of violation of 22 D.C.C. 3501a, 3502. 


4. Appellant was found guilty of both counts of the indictment on 
February 11, 1958, and on March 26, 1958, was sentenced to imprison- 
ment of 2 years to 6 years on Count 1, and 4 years to 12 years on Count 
2, said sentences to run concurrently. 

3. Appellant is presently in custody at the District Jail, 
Washington, D. C. 

Appellant hereby appeals tothe United States Court of Appeals for 
the District of Columbia from the above-stated judgment. 


/s/ John T. Bonner 
Attorney for Appellant 


151 [Filed April 18, 1958] 
STATEMENT OF ERRORS CLAIMED 
iy The Court erred in denying defendant's Motion to Suppress 
Evidence. 
2. The Court erred in admitting as evidence the handkerchief 
taken from defendant's home; Government's Exhibit #1. 


/s/ John T. Bonner 
Attorney for Defendant 
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QUESTIONS PRESENTED 


This appeal is taken from a judgment of conviction entered 
by the District Court after a jury had found appellant guilty 
of the two charges of taking indecent liberties with a child 
under 16 and committing an unnatural and perverted sex act 
with such child. In the opinion of the appellee, the following 
question is presented: 

Whether the District Court erred in refusing to suppress as 
evidence appellant’s handkerchief, when a police officer—such 
officer having probable cause to arrest appellant without ob- 
taining a warrant and such officer in the company of the com- 
plaining witness having entered appellant’s house through an 
open door without a warrant and with the intent to arrest 
appellant and with the belief that appellant was hiding 
therein—was unable to find appellant, but did find his hand- 
kerchief lying in plain view, and when such handkerchief was 
identified by the complaining witness as having been used by 
appellant to remove the traces of the crime? 
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Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14467 
{; JASPER J, Morrison, APPELLANT, 
; v. r i 
Unirep Srarss or AMERICA,’ APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 5, 1957, an indictment was filed in the United 
States. District Court for the District. of Columbia which 
charged that on June 22, 1957, appellant had taken indecent 
liberties with a male child under 16 and had committed an 
unnatural and perverted sexual practice (fellatio) with such 
child in violation of $§ 22-3501 (a) and 3502, D. C. Code 1951 
(J. A. 1). Prior to trial appellant filed a Motion to Suppress 
Evidence in which he alleged that a handkerchief had been 
illegally seized from his home by police officers with a warrant 
(J. A.2). In an affidavit submitted in support of such motion 
appellant stated that he resided at 5037 Mead Street, N. E., 
that police officers without a warrant entered his home and 
made a search thereof, that they seized his handkerchief and 
took it to Police Headquarters and that he had been arrested 
at 6:30 a. m. on the following day without a warrant (J. A. 
6-7). : 

(1) 
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Prior to trial a hearing was held by the District Court on 
appellant’s Motion to Suppress (J. A. 2). At such hearing 
Officer Drass testified that he was “working out of No. 14 
[Precinet]}” on Juné 22; 1957, when he recéived ah assignment 
to investigate an alleged sodomy. He went to the home of 
the victim, a 10 year old boy naméd John Hobby. John told 
Officer Drass that he had gone to appellant’s house which was 
near his grandmother’s house, and that appellant had taken 
him into the house and “set him on the bed.” Appellant then 
forced him to commit fellatio. After obtaining this informa- 
tion the officer, accompanied by his partner, the victim and 
the latter’s brother, went to appellant’s home, arriving about 
5:30 p. m. (J. A. 3.) John Hobby believed that appellant 
was in the house, but he was not sure. Just at that moment, 
another brother of John Hobby arrived on the scene. He said 
he lived with his grandmother in a house just two doors away. 
He told the officers that he was sure appellant was in the 
house because he had been “sitting on the porch and if he 
[appellant] had left, he [John Hobby’s brother] would have 
seen him [appellant].” The officers knocked on the door sev- 
eral times, but received no resporise. Thé boy, Michael 
Hobby, insisted that appellant was in the house but would 
net answer the door. Drass walked around to the back. of 
the house which was under construction and found an operi- 
ing into the unfinished basement. (J. A. 4.) There was no 
door bat only a large piece of plywood leaning against the 
opening at a 30 degree angle (J. A. 4,5.) The officer, believ- 
ing that appellant was in the house and looking for him, 
walked through the opening into the bdsenient ahd up the 
steps te the first floor of appellant’s house which was one story 
with an unfinished attic (J. A. 4,5). At the top of the steps 
there was an opening for a door with.a piece of plywood half 
covering and leaning against it (J: A. 4, 6). Officer Drass 
unlocked the front door from the inside to let lis partner in 
and they went through the house looking for appellant (J. A. 
4). They could not find appellant although they searched 
ali the closets. John Hobby showed them the room in whieh 
the offense had taken place. He showed the officers the bed 
on which appellant had set him down. He pointed to a hand- 
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kerchief on a couch right beside the bed and identified it as 
being the handkerchief with which appellant had wiped him- 
self after the offense. Officer Drass picked up the handker- 
chief and took it to the precinct. A lookout for appellant was 
flashed. (J. A. 5.) Appellant called no witnesses at the hear- 
ing and expressly relied on the Government’s testimony (J. A. 
6). The District Court in a memorandum 6pinion denied ap- 
pellant’s motion on the ground that the entry by the police 
had beef proper under the cirvumstances and therefore the 
seizure of the handketvhief was proper (J. A. 7-8): 

At the ttial John Hobby testified that he had knowt ap- 
pellant for 2 years (J. A. 9); that on June 22 he was sent to 
the store by his grandmother whom he was visiting and who 
lived “one house ovef from” appellant (J. A. 10, 18); and, 
that on his way to the store for his grandmother he had 
stopped by appellant’s house to ste if he could get something 
for appellant at the store (J. A: 10). Appellant, who was iron- 
ing downstairs in the basement, asked John to come in and 
wait. Appellant came upstairs aiid shined his shoes ahd then 
16éked ‘the front door and pulled down the windows. (J. A. 
10.) Appellant was clothed in 4 tee shift and socks and wore 
ho pants (J. A. 11, 14). He grabbed John Hobby; who told 
him several titnes to stop it; and committed the acts with 
Which he was charged (J. A: 11, 12). Upon the completion 
of such acts by appellant, John Hobby saw him use a hand- 
kerchief and throw it on the couch in the back bedroom. The 
boy rah out of appellant’s housé to his grandmother’s home 
in less than a minute and told her what had happened. -(J. A. 
12.) A statement made in writing by John Hobby on the 
morning after the alleged offense was read to the jury (J. A. 15, 
16). Mrs. Ferrall, John’s grandmother, testified that she sent 
the boy to the store about 1 p. m. on June 22 and that he came 
back between 3 and 4 p. m., looking “like a bear had frightened 
him” (J. A. 18). 

Mrs. Carolyn Hobby, the victim’s mother, testified that she 
had returned home from the country about 6 p. m. on June 
22. At that time, she received a telephone call from her 
mother and as 9 result thereof called No. 14 Precinct. (J. A. 
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20.) When the officers arrived she was not there because she 
had gone to the grocery store (J. A. 20-21). 

Officer Drass testified that he responded to the call and 
talked with John Hobby. They drove to appellant’s house, 
arriving there about 5:45 p.m. (J. A. 21-22). John pointed 
out appellant’s house, which was partially under construction, 
and the officer knocked on the front door 2, 3 or maybe 4 times 
without an answer. The officer went around to the back of the 
house. (J. A. 22.) At this juncture of the trial appellant ob- 
jected to any further testimony by the officer as to what he 
did or saw within the house.upon the ground that such. evi- 
dence should have been suppressed. The trial judge overruled 
the objection. (J.A.22-23.) .. . 

Officer Drass. continued his testimony that he removed & 
piece of plywood from in front of the open: basement door and 
walked into the house (J. A. 22, 23). At the top of the steps 
leading up from the basement to the first floor was an opening 
against which a piece of plywood. was leaning. He did not 
have to move that piece of plywood to pass through the open- 
ing and he unlocked the front door from the inside and. ad- 
mitted his partner and John Hobby and his two brothers. 
(J. A. 23.) They searched the entire house, but could not 
find appellant. They went into the back bedroom. . John 
Hobby pointed out the handkerchief on the couch and Officer 
Drass took it to the Precinct (J. A. 24, 25). Counsel at the 
trial stipulated that the handkerchief had been subjected to 
a chemical analysis and found to contain male spermatozoa 
(J. A. 25). 

The jury returned a verdict of guilty as charged (J. A. 26). 
The District Court sentenced appellant, to 2 to 6 years on the 
first count and 4 to 12 years on the second count, the sen- 
tences to run concurrently (J. A. 27). Appellant noted his 
appeal on April 11, 1958 (J. A. 27-28). 





5 


AMENDMENT TO THE UNITED STATES CONSTITUTION 
AND RULE INVOLVED 


The United States Constitution, Amendment IV 
provides: 

“The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describ- 
ing the place’ to be searched, and the persons or things 
to be seized.” 


; Federal Rules of Criminal Procedure, Rule 41 (2) 
provides: 

“M otion for Return.of Property and to Sueppress Evi- 
dence.—A person, aggrieved by an unlawful search and 
seizure May move the district court. for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground ‘that (1) the property was 
illegally seized without warrant * * * The judge shall 
receive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
property shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi- 
dence at any hearing or trial. The motion to suppress 
evidence may also be made in the district where the 
trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not 
exist or the defendant was-not aware of the grounds 
for the motion, but the court in its discretion may en- 
tertain the motion at the trial or hearing.” 


SUMMARY OF ARGUMENT 


Officer Drass, a police officer, had probable cause to arrest 
appellant without a warrant because he had reasonable 
grounds to believe that appellant had committed a felony m 
the light of the complainant’s account of an incident which 
had occurred less than 2 hours theretofore. The officer was 
reasonable in believing that appellant was within his house 
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ih the light of a neighbor’s statement. The officer was justi- 
fied in entering without forée or violence appellant’s house 
in order to place him under arrest when appellant failed to 
answer the door. The evidence adduced shows clearly that 
the police officer entered appellant’s house looking for ap- 
pellant and intending to arrest him. Once im the house, the 
police officer was justified in seizing appellant’s handkerchief 
which was in plain view and which was identified by the com- 
plainant as having been used by appellant immediately after 
the acts complained of. The handkerchief, which bore semi- 
nal traces of the crimes allegedly committed and which cor- 
roborated the complainant’s account of what had happened, 
coustituted evidence of the crimes and was subjéct to seizure 
by the officer. 


‘there Was No Illegal Search and Seizure and Appellant’s 
Handkerchief Was Properly Taken by the Police Officer 


Appellant contends that the District Court erred in refusing 
to suppress as evidence his handkerchief found at the scene 
of the crime (Argument I, Br. 6). His argument is that the 
police officer who entered his home and removed the hand- 
kerchief therefrom made an illegal entry and an illegal search 
and seizure. 

The proposition of law applicable to the instant case is, of 
course, dependent upon the facts. On June 22, somewhat 
before 4 p. m. appellant forcibly and over the protests of his 
victim took indecent liberties with John Hobby and made this 
10 year old boy commit fellatio with him. At the conclusion 
of this sexual assault the boy ran from the appellant’s house to 
his grandmother whom he had been visiting and who lived two 
houses away and told her what had happened. She contacted 
his mother who telephoned the police. Two officers responded 
to the complaint, meeting the boy at his own house which was 
about a mile from his graridmother’s: John Hobby, the victim, 
told the police what had befallen him and when, that appel- 
lant had perpetrated the act and that, although he did not know 
the address, he could show them where appellant lived and the 
incident had occurred: John and the officers drove to appel- 
lant’s house and arrived there about 5:45 p. m. 
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Upon the basis of the facts set forth above, and which are 
not the subject of dispute, the officers had probable cause to 


atrest appellant without # warrant. As this Court said in 
Bell v. United States, D. C. Cir. No. 18684 (January 23, 1958) : 


«es # * TA] peace officer may arrest without a war- 
rant when he has reasonable grounds, in light of the 
circumstances of the moment as viewed through his 
eyes, for belief that a felony had been committed and 
that the person before him committed it.” (Slip 
opinion, p. 8.) ; 

After all, to have probable cause it is not necessary to have 
evidence sufficient to prove guilt. Brinegar v. United States, 
338 U. S. 160 (1949); Washington v. United States, 92 U. S. 
App. D. C. 31, 202 F. 2d 214 (1953). Surely, Officer Drass 
had reasonable grounds to believe that appellant had taken 
indecent liberties with and committed fellatio with John 
Hobby in view. of what the boy had told him. Clearly, it was 
the officer’s duty to place appellant under arrest. 

- The officer went to the door of appellant’s house and 
mocked on it several times. There was no response. Was 
it reasonable for him to believe that appellant was inside the 
house? Jehn Hobby believed that appellant was there but 
he couldn’t be sure. . Since the offence had occurred in the 
house no more than 2 hours before, the supposition that appel- 
lant was still there would not have been unreasonable. But 
Officer Drass had more to go upon than John Hobby’s belief 
and his own supposition. John’s other brother walked up to 
the police officers and identified himself. He told them that 
he lived with his grandmother (the same person whom John 
had been visiting earlier in the afternoon) and that he was 
“sure” appellant was in the house. He backed up his positive 
declaration by explaining that he had been sitting on the porch 
and would have seen appellant if appellant had left his house. 
It is submitted that Officer Drass acted reasonably in believing 
that appellant was in the house. 

As the officer stated in his testimony at trial, he knocked 
“two, three or maybe four” times on the front door and re- 
ceived no response (J. A. 22). He then circled around to 
the back of the house leaving his partner and the three Hobby 
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boys in front. In the back, the officer saw an open door into 
the basement with a piece of plywood leaning against it. 
Drass was faced with a cruel dilemma. Should he now take 
the time to go and obtain an arrest warrant and then return, 
or should he enter the house himself and find appellant? To 
go for a warrant would mean leaving only one officer to guard 
the house which he now knew had two ways of ingress and 
egress—one in front and one in back. The crime alleged to 
have been committed by appellant was, of course, a most 
serious one. For all the officer knew, appellant might have 
been sexually assaulting another youngster in the house at 
that very moment. Certainly appellant constituted a risk to 
the community and an effort should have been made to appre- 
hend him at once. An immediate decision was called for by 
the circumstances of the moment and Officer Drass made it. 
He entered the house through the open basement door after 
having moved the piece of plywood which had been leaning 
against the opening. This Court has recognized that a police 
officer having probable cause to arrest is justified in making 
@ peaceful entry into the house of the person to be arrested 
without a search warrant. Ellison v. United States, 93 U.S. 
App. D. C. 1, 3, 206 F. 2d 476 (1953). See also Smith v. 
United States, D. C. Cir. No. 14,126 (March 27, 1958); Laney 
v. United States, 54 App. D. C. 56, 60, 294 F. 2d 412 (1923); 
Martin v. United States, 183 F. 2d 436, 439 (4th Cir. 1950). 
Appellant argues that what followed Officer Drass’s non- 
violent entry into the house was an illegal search, but this 
argument overlooks entirely the facts of the instant case. As 
pointed out above, the police officer had probable cause to 
arrest appellant; he was reasonable in believing that appel- 
lant was in the house; and, finally, he was justified in entering 
the open door of appellant’s house, without using force to 
accomplish such entry, to place appellant under arrest. This 
was not a case where the officer believed contraband, such as 
narcotics, illegal liquor or numbers slips, to be within a house 
and entered to obtain such materials in order to have a basis 
for an arrest. Nor was this the case of police entering a dwell- 
ing with only a mere suspicion that something was wrong 
and intending to investigate or question persons. Surely, 
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appellant cannot mean to say that Officer Drass entered ap- 
pellant’s house for the purpose of searching until he found 
a& dirty handkerchief. In the instant case, Officer Drass 
entered, in his own words, “looking for the defendant and 
believing he was there.” (J. A. 4). Moreover, the testimony 
at trial was that he went through the entire premises looking 
for defendant (J. A. 5, 24). Thus, nothing in the officer’s 
conduct was inconsistent with his declared purpose. This 
was not the kind of search which is barred by the Fourth 
Amendment, to wit, an exploratory investigation with a view 
to the discovery of contraband or evidence of guilt. See Haerr 
v. United States, 240 F. 2d 533; 535 (6th Cir. 1957). This 
was an effort by Officer Drass and his partner to find appellant 
and arrest him. During the course of their room-to-room 
man-hunt, John Hobby, the victim of appellant, pointed out 
to the officers the handkerchief which was lying on the studio 
couch in the back bedroom in which the assault had taken 
place (J. A. 24, 25). The handkerchief constituted traces of 
the crime and the taking of it under the circumstances was 
wholly proper. As this court said in Ellison v. United States, 
supra at 3: 

“Tf an officer sees the fruits of crime—or what he has 
good reason to believe to be the fruits of crime—lying 
freely exposed on a subject’s property, he is not required 
to look the other way, or disregard the evidence his 
senses bring him. Law enforcement is difficult enough, 
without requiring a police officer to free his mind of 
clues lying flatly before him.” (Emphasis supplied). 

Appellant contends that even assuming arguendo that the 
police officers were lawfully in his house, the seizure of his 
handkerchief was illegal (Argument II, Br. 13). He says: 
(Br. 13-14) 


“The Court has placed a very rigid bar between 
seizure of material which would be purely evidentiary 
in character and material which might be the instru- 
ment of crime, fruits of crime or property the possession 
of which is a crime, or articles which might assist the 
prisoner in escaping. Appellant respectfully submits 


we 
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that under no possible stretch of the imagination could * 
the handkerchief herein be classified as other than ‘evi- 
dentiary material’.” 


It may be remembered that the handkerchief was used by 
appellant immediately upon completion of the acts charged. 
It bore seminal traces of the crimes and corroborated John 
Hobby’s testimony-as to the commission of the crimes. This 
Court has long held that peace officers having probable cause 
to search may lawfully seize any objects which go to the 
proof of the crime. Shepherd v. United States, 100 U.S. App. 
D. €. 302, 307, 244 F. 2d 750 (1956), rev'd on other grounds 
26 U. S. L. WEEK 4448 (U. S. June 24, 1958) Shettel v. 
United States, 72 App. D. C. 250, 251, 113 F. 2d 34 (1940); 
Moder v. United States, 62 App. D. C. 65, 66, 64 F. 2d 703 
(1933) ; Laney v. United States; supra at 60. The handker- 
chief constituted evidence that the crime had been committed 
by appellant, and, consequently, the seizure of it was lawful. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Otrver GascH, 
United States Attorney. 
Cari W. BELCHER, 
JoserH M. Hannon, 
Joun W. Kean III, 
Assistant United States Attorneys. 
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